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AUG 1 7 20nORDER OF THE STATE ENGINEER 

For Permanent Change Application Number 25-3056 (a36298) 


Permanent Change Application Number 25-3056 (a36298), in the name of Logan and Northern 
Irrigation Company, was filed on March 1,2010, to add a point of diversion and place of use of 
133.2 cubic feet per second (cfs) of water as evidenced by Water Right Numbers 25-3056, 25
6110, 25-6111, 25-6112, and 25-6113. Heretofore, the water has been diverted from a surface 
source located North 1080 feet and East 765 feet from the W'14 Comer of Section 36, TI2N, 
RIE, SLB&M. The water has been used for the irrigation of 7427.4 acres from April 1 to 
October 31. The water was used in all or portiones) of: Sections 2,3,4,10,11,14,15,22,23, 
26,27, 34, and 35, T12N, RIE, SLB&M; Sections 3, 4, 8,9, 10, 15, 16, 17, 20, 21, 27, 28, 33, 
34, and 35, T13N, RIE, SLB&M. 

Hereafter, it is proposed to divert 133.2 cfs of water from the same point as heretofore and from 
an additional surface source located South 280 feet and West 715 feet from the NE Comer of 
Section 31, T12N, R2E, SLB&M (Logan River), and is to be rediverted: (1) Surface - South 
2640 feet and East 1200 feet from the NW Comer of Section 27, T13N, RIE, SLB&M (Summit 
Creek). The nature of use of the water will remain the same as heretofore. The place and use of 
the water is to remain the same as heretofore, but adding all or portiones) of: Sections 1,2, 34, 
35, and 36, T12N, RIE, SLB&M; Sections 6, 7, and 18, TI2N, R2E, SLB&M; Sections 2, 3, 4, 
8,9,10,11,15,16,17,20,21,22,23,25,26,27,28,29,32, 33, 34, 35, and 36, T13N, RIE, 
SLB&M; Sections 3, 4, 5, 10, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, and 27, T12N, RIE, 
SLB&M. 

Notice of the application was published in The Herald Journal on March 18 and 25, 2010, and 
protests were received from Ray Pehrson, Smithfield Irrigation Company, Logan City Power and 
Light (withdrawn) and Utah State University (withdrawn). A hearing was held on May 4,2010. 

The applicant suffered an irreparable and catastrophic loss of a portion of its canal in July 2009. 
This change application was filed to add a point of diversion for the canal at the location of the 
diversion works of the Logan, Hyde Park, Smithfield Canal Company. The two companies have 
formed the Cache Highline Water Association to combine the canals at the diversion and 
transport the water to the two respective canal systems through an enlarged and reconstructed 
canal. There is support from the county and communities for the rebuilding project and an 
Environmental Impact Study (EIS) is being prepared. 

Shareholder and protestant Ray Pehrson's written protest and representation at the hearing 
expressed disagreement with the management of the canal and a desire to receive his entitlement 
of water through the old diversion and canal since his use of water is above the failed section of 
the canal. 
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In considering the issues raised by the protestant, it should be noted that the State Engineer does 
not direct the internal activities of any irrigation company and Mr. Pehrson did not protest this 
application except as a shareholder in the company. In Badger v. Brooklyn Canal Co., 922 P.2d 
745 (1996), the Utah Supreme Court held that a shareholder in a company has no standing to 
protest a change application filed by the company unless the shareholder has another water right 
that would be impacted by the company's application. It is believed that the company has taken 
action to accommodate this shareholder and that the issues raised have been resolved. 

Smithfield Irrigation Company protested the change because of potential impact to their rights to 
Summit Creek by reason of the release to and re-diversion of water from Summit Creek. 
Concerns about flooding along Summit Creek were also expressed with regard to a new 
diversion structure at the point of re-diversion. Smithfield Irrigation Company is also a 
shareholder in both the Logan, Hyde Park, Smithfield Canal Company and the Logan and 
Northern Irrigation Company and stated that the change should not be approved until those 
companies define how water diverted will be credited between the two companies' shareholders. 

The rights of Smithfield Irrigation Company are a matter of record. In the Summit Creek 
Distribution Order of the State Engineer, dated June 14, 2011, the rights of the protestant and 
others were recognized. It directs the Summit Creek Commissioner in the distribution of Summit 
Creek, including the release to and re-diversion of water from Summit Creek by the applicant. 
The State Engineer does not direct the internal activities of any irrigation company or 
association of irrigation companies. It is also not within the jurisdiction of the State Engineer to 
distribute along a canal between shareholders. Concerns of Smithfield Irrigation Company 
regarding the joint use of the Logan, Hyde Park, Smithfield Canal diversion structure and canal 
by Logan and Northern are not within the purview of the State Engineer to address. The shared 
use of diversion structure(s) and distribution facilities of other companies are addressed in Utah 
Code Ann. § 73-1-7, which was substantially revised by the 2011 legislature. In regard to 
flooding along Summit Creek, it is the understanding of the State Engineer that modifications to 
the diversion structure have reduced concerns about potential flooding. 

Logan City protested this change application on the basis that a loss of hydropower generation 
would result from the applicant diverting above Logan's historical point of return under Water 
Right Number 25-8218. This would reduce the water available for Logan to divert. By 
correspondence dated June 27, 2001, Logan City withdrew its protest stating that a 
Memorandum ofUnderstanding with the applicant was executed to resolve their concerns. 

In regard to the issues raised by Logan City and the Memorandum of Understanding, the state 
engineer does not enforce any provision of the agreement. However, to properly distribute water 
of Logan River, it is necessary that the parties provide sufficient infonnation to the river 
commissioner to ensure that any provision of the agreement affecting the distribution of water by 
priority is accomplished. 

Utah State University protested the change based on potential impainnent to its water rights for 
the Utah Water Research Laboratory (Water Lab) and hydro-generating facilities at Logan River 



ORDER OF TIlE STATE ENGINEER 
Permanent Change Application Number 
25-3056 (a36298) 
Page 3 

1st Dam. Moving the historical Logan and Northern Irrigation Company diversion to the 
proposed point of diversion upstream will reduce the water available at Utah State's diversion, 
which is located above the old diversion but below the proposed new diversion. 

Utah State University's rights to divert water from Logan River at Logan 1 st Dam include Water 
Right Numbers 25-3511, 25-3512 and 25-9079. Water Right Number 25-3511 authorizes a 
diversion of up to 146 cfs for non-consumptive experimental research and power generation 
under a 1908 priority. Water Right Number 25-3512 authorizes a diversion of up to 84.0 acre
feet for non-consumptive research projects and power generation under a 1919 priority. Water 
Right Number 25-9079 is an approved but unperfected application to appropriate 1000 cfs for 
power generation. Currently, the University's hydro-generating facilities at 1st Dam can divert 
125 cfs and return water immediately below 1st Dam, above the historic diversion of the 
applicant. 

Depending on needs and available flow, the Water Lab either maintains the pool elevation of 1st 
Dam or draws upon the reservoir for periods of time to conduct experiments using water from 
Logan River. Water diverted at 1st Dam for experiments is returned to the Logan River below 
the diversion for Logan and Northern Canal Company. The Water Lab coordinates diversion 
with the University hydroelectric generation facilities, since the Water Lab is the University's 
primary concern, and foregoes power generation while conducting high flow experiments during 
low flow periods and times when it is refilling the reservoir. 

One of the primary water right issues to be considered in this application is if junior priority 
water rights are impaired by a senior appropriator changing its point of diversion upstream. 
During shortages of water, junior rights for irrigation and those for non,.consumptive uses that 
return water below the historical point of diversion of the applicant have been subject to a 
priority calion the water and required to pass water to Logan and Northern. Such calls have 
been made and the water distributed based on priority. Moving applicant's point of diversion 
upstream would not seem to additionally affect the junior right holders that have been required to 
pass water downstream as a result of priority distribution. However, non-consumptive uses such 
as power generation have been exempt from calls on the river to the extent that the water was 
returned and available for diversion by Logan and Northern without any reduction. Changing 
the point of diversion above Logan 1 st dam and removing water from Logan River as proposed 
has the potential to impair those rights. The State Engineer is directed by statute (se Utah Code 
Ann. §73-3-3(7)(a» to not reject a change application for the sole reason of impairment. If 
otherwise proper, the State Engineer is to approve the application for part of the water involved 
or upon the condition the applicant acquire the conflicting water rights. 

The State Engineer is aware ofthe rights and operation of 1st Dam by th,e University and is ofthe 
opinion that the change will have no effect on operation of the Utah Water Research Laboratory. 
Inasmuch as the water diverted by the applicant prior to the change would have had to have been 
bypassed by the Water Lab diversion to satisfy the applicant's priority right, taking their right 
above 1 st Dam would have the same effect. 
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However, for run of the river power generation that returns the water used to the river above the 
diversion of Logan and Northern without any reduction in flow, changing the point of diversion 
above Logan 1st dam and removing water from Logan River as proposed could create 
impainnent issues during periods of low flow. If the applicant, under this application, impairs 
the rights of Utah State University or others, those impacted may issue a call for priority 
distribution or the issue could be resolved by agreement between the parties or by judicial action. 
By correspondence dated August 12, 2011, Utah State University withdrew its protest to this 
change application stating that it had entered into a Memorandum of Understanding with the 
applicant regarding future operation of diversions on the Logan River. 

In regard to the issues raised by Utah State University and the Memorandum of Understanding, 
the state engineer does not enforce any provision of the agreement. However, to properly 
distribute water of Logan River, it is necessary that the parties provide sufficient infonnation to 
the river commissioner to ensure that any provision of the agreement affecting the distribution of 
water by priority is accomplished. 

In considering the natural stream environment of the Logan River, an Environmental Impact 
Statement is being prepared by the applicant to receive approval to relocate their diversion from 
the US Forest Service. To prevent de-watering of the river, the Draft EIS recommended that a 
minimum of 5 cfs remain in the river channel at all times. It states: 

"To meet the expected special-use permit conditions and to comply with the standards 
and guidelines in the Revised Forest Plan, USFS has recommended that an initial 
minimum flow of 5 cfs be allowed to pass the LHPS Canal POD to maintain in-stream 
flows. This amount is roughly equivalent to the amount of water that would not be lost to 
seepage from the LHPS Canal and that reaches the river on USFS-administered land. 
The intent of the in-stream flow, as measured immediately below the LHPS Canal POD, 
would be to provide water in the Logan River to fill pools to allow fish to move between 
pools and to provide enough water for good circulation to maintain cool temperatures and 
dissolved oxygen content in the stretch of the Logan River between the LHPS Canal POD 
and the National Forest boundary during low-flow periods (August through October). 
Ensuring that the in-stream flow is adequate would require observing the depth of pools 
in the Logan River below the LHPS Canal POD under various flow rates above and 
below 5 cfs." 

It is anticipated that water necessary to bypass the applicant's proposed new diversion for an in
stream flow requirement will be established by the US Forest Service in its special-use 
pennirting process. Establishing such requirement in the course of acting on this application 
would be redundant and perhaps contradict those set by USFS. Therefore, the State Engineer 
chooses to endorse the in-stream flow requirement of the USFS and considers that requirement 
sufficient to protect the natural stream environment of the Logan River from the new point of 
diversion to the historical diversion. 

Within this change application, it is proposed to alter the place of use of the rights involved. The 
applicant should be aware that altering the place of use of a water right does not authorize any 
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enlargement of the right. The number of acres historically irrigated remains the limit of the 
water rights. 

Also, the applicant filed prior Change Application a15108 on the underlying rights to change the 
place of use of 14 acres of irrigation to facilitate a pressurized irrigation system. The application 
was approved, development completed, and a proof was filed. The State Engineer has not yet 
issued a Certificate for this change application. Due to the failure of the canal, the use of water 
can no longer be made under a15108. In filing a36298, the place of use for a15108 was 
inadvertently not included. It is the opinion of the State Engineer that the place of use for 
a15108 can be included in a36298 without further administrative action or advertising. Change 
Application Number a15108 will be considered withdrawn upon approval of a36298. Proof 
under a36298 must include all uses ofwater including those approved under a151 08. 

It is the opinion of the State Engineer that this change application can be approved without 
adversely affecting existing rights or the natural stream environment. The applicant is put on 
notice that diligence must be shown in pursuing the development of this application, which can 
be demonstrated by the completion of the project as proposed in the change application. 

It is, therefore, ORDERED and Permanent Change Application Number 25-3056 (a36298) is 
hereby APPROVED subject to prior rights and the following conditions. 

1. 	 The applicant is required to provide adequate measuring devices to measure the 
water diverted from Logan River at both the old diversion and the new diversion. 
Diversions from Logan River under its rights and its priorities are to be reported 
to and distributed by the Logan River Commissioner. 

2. 	 The applicant is required to measure the water released to and re-diverted from 
Summit Creek. Release and re-diversion from Summit Creek are to be reported 
by the Summit Creek River Commissioner. 

3. 	 The right will be assessed a distribution fee and will be included in the Summit 
Creek Distribution System. The release and re-diversion of water from Summit 
Creek under this right will be distributed by the Summit Creek Water 
Commissioner. 

4. 	 The approved place of use shall include the NE1/4NW1I4 of Section 10, T12N, 
R1E. 

5. 	 Logan City acknowledges in its protest withdrawal to the subject change 
application that it does so by agreement with Logan and Northern Canal Company 
dated June 23, 2011. Although no signed copy of the agreement is currently on 
records of the State Engineer, it is presumed that conditions of the agreement 
address potential impairment of Logan City's rights resulting from approval of 
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this change application. The agreement between the parties is a matter for them 
to abide and enforce in the court system if needed. 

6. 	 Utah State University acknowledges in its protest withdrawal to the subject 

change application that it does so by agreement with Logan and Northern Canal 

Company dated August 12,2011. The agreement between the parties is a matter 

for them to abide and enforce as needed. 


7. 	 If the applicant, under this application, impairs the rights of Utah State University 

or others, those impacted may issue a call for priority distribution or the issue 

could be resolved by agreement between the parties or by judicial action. 


8. 	 The applicant is required to by-pass sufficient water to satisfy the in-stream flow 
requirement set by US Forest Service to maintain the fishery and natural stream 
environment ofLogan River. 

9. 	 If historical resources such as human remains (skeletons), prehistoric 

arrowheads/spear points, waste flakes from stone tool production, pottery, ancient 

fire pits, historical building foundations/remains, artifacts (glass, ceramic, metal, 

etc.) are found during construction, call the Utah Division of State History at 801
533-3555. 


The State Engineer has statutory responsibility to create and maintain water right records based 
on an administrative process outlined in statute. The State Engineer is not authorized by statute 
to adjudicate water right title or the validity of established water rights. It is noted that failure to 
exercise a water right within the statutory period could render all or a portion of a water right 
invalid through forfeiture. Parties who wish to challenge the validity of a water right are advised 
that a declaration of forfeiture is a judicial action and the courts are available to pursue such 
suits. (UCA 73-1-4). 

As noted, this approval is granted subject to prior rights. The applicant shall be liable to mitigate 
or provide compensation for any impairment of or interference with prior rights as such may be 
stipulated among parties or decreed by a court of competent jurisdiction. 

Inasmuch as this application proposes to divert water from a surface source, the applicant is 
required to contact the Stream Alteration Section of the Division of Water Rights at 801-538
7240 to obtain. a Stream Alteration permit in addition to this Permanent Change Application. 

The applicant is strongly cautioned that other permits may be required before any development 
of this application can begin and it is the responsibility of the applicant to detennine the 
applicability of and acquisition of such pennits. Once all other pennits have been acquired, this 
is your authority to develop the water under the above referenced application which under 
Sections 73-3-10 and 73-3-12, Utah Code Annotated, 1953, as amended, must be diligently 
prosecuted to completion. The water must be put to beneficial use and proof must be filed on or 
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before August 31,2016, or a request for extension of time must be acceptably filed; otherwise 
the application will be lapsed. This approval is limited to the rights to divert and beneficially use 
water and does not grant any rights of access to, or use of land or facilities not owned by the 
applicant. 

Proof of beneficial use is evidence to the State Engineer that the water has been fully placed to 
its intended beneficial use. By law, it must be prepared by a registered engineer or land 
surveyor, who will certify to the location, uses, and extent of your water right. Upon the 
submission of proof as required by Section 73-3-16, Utah Code, for this application, the 
applicant must identify every source of water used under this application and the amount of 
water used from that source. The proof must also show the capacity of the sources of supply and 
demonstrate that each source can provide the water claimed to be diverted under this right as 
well as all other water rights which may be approved to be diverted from those sources. 

Failure on your part to comply with the requirements of the applicable statutes may result in the 
lapsing of this permanent change application. 

It is the applicant's responsibility to maintain a current address with this office and to 
update ownership of their water right. Please notify this office immediately of any change 
of address or for assistance in updating ownership. 

Your contact with this office, should you need it, is with the Northern Regional Office. The 
telephone number is 435-752-8755. 

This Order is subject to the provisions of Administrative Rule R655-6-17 of the Division of 
Water Rights and to Sections 630-4-302, 630-4-402, and 73-3-14 of the Utah Code which 
provide for filing either a Request for Reconsideration with the State Engineer or an appeal with 
the appropriate District Court. A Request for Reconsideration must be filed with the State 
Engineer within 20 days of the date of this Order. However, a Request for Reconsideration is 
not a prerequisite to filing a court appeaL A court appeal must be filed within 30 days after the 
date of this Order, or if a Request for Reconsideration has been filed, within 30 days after the 
date the Request for Reconsideration is denied. A Request for Reconsideration is considered 
denied when no action is taken 20 days after the Request is filed. 

Dated this /..?~dayof ~~,2011. 

L. Jones, P.E., State Enginee 
BY: ohn R. Mann, P.E., Assistant State Engineer 
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Mailed a copy of the foregoing Order this 

Logan and Northern Irrigation Company 
c/o Lyle Thomley 
3700 South 450 West 
Nibley, UT 84321 

Logan City Power and Light 
c/o Jeff White 
950 West 600 North 
Logan, UT 84321 

Ray Pehrson 
1215 Canyon Road 
Logan, UT 84321-4326 

Utah State University 
c/o Mac McKee, Water Research Lab 
8200 Old Mail Hill 
Logan, UT 84322-8200 

Smithfield Irrigation Company 
c/o Jeffry R. Gittins 
215 South State Street, Suite 600 
Salt Lake City, UT 84111 

Division of Water Rights 
Stream Alteration Section 

Darin Evans, River Commissioner 
236 South 200 West 
Hyde Park, UT 84318 

/..7-5day of ~.?{{c111 to: 

BY: 
onia R. Nava, ApplicationslRecords Secretary 
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